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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

AE037 
UNITED STATES OF AMERICA 

v. 

ABO AL HADI AL-IRAQl 

1. Timeliness 

Government Motion 
In Limine To Consider Evidence During 

Preliminary Matters and To Admit Evidence 
for Trial On the Merits 

22 April2015 

This Motion is timely filed pursuant to Militmy Commissions Trial Judiciary Rule of 

Court 3.7.c.(l). 

2. Relief Requested 

The Govemment respectfully moves the Commission in limine to consider the following 

items when determining whether the Govemment has proved this Commission properly 

exercises in personam jurisdiction over the Accused (AE 020B), as well as when assessing any 

motion to suppress the Accused's statements to law enforcement, and to admit the same items 

into evidence for the t1ial on the meLits: three al Qaeda brevity cards specifically relating to the 

Accused. See Attachment B.1 

3. Overview 

Members of the United States military acquired the three al Qaeda brevity cards (see 

Attachment B) in Takteh-Pol, Afghanistan, on about 24 November 2001. The U.S. militmy 

transferred custody of these three items to the Federal Bureau of Investigation (''FBI") in 

December 2001, and the FBI has maintained custody of the items since. The Militmy Judge 

should consider these items when determining whether the Government has proved this 

Commission properly exercises in personam jurisdiction over the Accused, as well as when 

1 In addition to Attachment B, the Government details the specific items infra at pp. 7-8. 
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assessing any motion to suppress the Accused's statements to law enforcement,2 and should 

admit the same items into evidence for trial on the merits. 

A preliminary ruling on the admissibility of evidence for trial on the merits is a question 

of law appropriate for the Military Judge, not the members. See Military Commission Rules of 

Evidence ("M.C.R.E.") 104 ("Preliminary questions concerning .. . the admissibility of evidence 

.. . shall be determined by the military judge."); see also Rules for Military Commissions 

("R.M.C.") 906(b)(ll) (identifying "[p]reliminary rulings on admissibility of evidence" as an 

appropriate pretdal motion). Thus, it is appropriate for the Military Judge to find this evidence is 

admissible at tiial on the merits during a pretrial heming. 

At the pretrial hearing, the Government will authenticate each item of evidence by a 

preponderance of the proof through witness testimony and other evidence. Indeed, one federal 

district court previously admitted the same three items into evidence on the proof the 

Government will present in this Comm.ission.3 See United States v. Abu Ghayth, No. 98-cr-

0 1023 (S .D.N.Y. Mar. 26, 2014) (Attachment C). In addition, a military commission detennined 

that a similar set of al Qaeda brevity cards was authentic. See United States v. Hamdan (Military 

Comm'n, Aug. 6, 2008) (Attachment D). This Commission should hold the same in this case. 

The Government will prove each item is relevant because each makes "the existence of 

any fact that is of consequence to a determination of the commission action more probable or 

less probable than it would be without the evidence." M.C.R.E. 401. 

Finally, none of the items are hearsay because each is "a statement by a co-conspirator 

[made] during the course and in furtherance of the conspiracy .. . . " See M.C.R.E. 80l (d)(2)(E). 

2 The Military Judge is not bound by the rules of evidence when considering preliminm·y 
questions, except those rules regarding privileges. See Military Commission Rules of Evidence 
104(a) . The Military Judge may consider these items when determining whether the 
Commission has in personam jurisdiction over the Accused, as well as when determining the 
admissibility of the Accused's statements to law enforcement, prior to determining the items are 
admissible for trial on the merits. 

3 In that tiial, the al Qaeda brevity cards were part of a stipulation agreed upon by the 
defendant. 
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Thus, in addition to considering these items when determining whether the Government 

has proved this Commission properly exercises in personam jurisdiction over the Accused, as 

well as when assessing any motion to suppress the Accused' s statements to law enforcement, the 

Military Judge should admit all three items into evidence for trial on the merits. 

4. Burden of Proof 

As the moving party, the Government must demonstrate by a preponderance of the 

evidence that the requested relief is warranted. See R.M.C. 905(c)(l)-(2). Specifically, to be 

admitted into evidence for trial on the merits, the Government must prove by a preponderance of 

the proof that each item is authentic and relevant. Bourjaily v. United States, 483 U.S. 171, 175 

(1987) ("The preponderance standard ensures that before admitting evidence, the court will have 

found it more likely than not that the technical issues and policy concerns addressed by the 

Federal Rules of Evidence have been afforded due consideration."). 

5. Fact., 

I. Background Facts 

The Government hereby re-asserts and incorporates by reference the facts contained in 

AE 035, Government Motion In Limine to Consider Evidence During Preliminary Matters and 

To Admit Evidence for Trial On the Merits, Part 5.1 at 3-5. On 3 February 2014, the Accused 

was charged with a number of offenses arising out of his decade-long role as a senior member of 

the al Qaeda terrorist network. See Referred Charge Sheet. During tbe course of his conspiracy 

with members and associates of al Qaeda and associated groups, the Accused's leadership took 

many forms, including commanding an al Qaeda terrorist training camp in Afghanistan; 

commanding al Qaeda guesthouses in Afghanistan; serving on al Qaeda's senior advisory 

council during which he assisted in setting the terrorist policies and objectives of al Qaeda, 

which included killing Americans and other civilians; serving as a key al Qaeda liaison to the 

Taliban; commanding the al Qaeda insurgency in Afghanistan and Pakistan following Operation 
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Enduxing Freedom; and aiding the al Qaeda insurgency in h·aq following Operation Iraqi 

Freedom. 

For his actions, the Accused is charged before this Commission with one Specification of 

Denying Quarter (Charg,e I), one Specification of Attacking Prote<:ted Propeny (Charge ll), three 

Specifications of Using Treachery or Pedidy (Chm·ge lll}, one Specificatjon of Attempted Use of 

Treachery or Perfidy (Charge IV), and one Specification of Conspiracy to Commit Offenses 

Triable by Military Commission (Charge V). See Referred Charge Sheet. 

Charge V alleges that the Accused conspired with a number of senior a1 Qaeda members, 

members of other affi]jated groups, and other terrorists and insurgents to commit the following 

war crimes: Terrorism; Denying Quarter; Using Treachery or Perfidy; Murder of Protected 

Persons.; Attacking Protected Property; Attacking Civilians; Attacking Civili an Objects; and 

Employing Poison or Similar Weapons. Consistent with the stated ten·orist aims of al Qaeda-

aims the Accused aided in. establishing-each of the object crimes of the criminal conspiracy 

was committed for the purpose of attempting to force the United States, its allies, and non

Muslims out of the Anbian Peninsula, Afghanistan. and Iraq. 

The Accused's criminal conspiracy was an international effon that took place in 

Afghanistan, Pakistan, 1raq, Turkey, and other places. This globaJ criminal conspiracy spanned a 

period beginning in at least 1996 and continuing until at least 1 Novem ber 2006, and invo]ved 

two theaters of insurgency (Afghanistan and Iraq) against the U .S. and its al1 ies. 

II. Facts Concerning Specific Items of E vidence Recovered 

The Government seeks to admit three items of evidence acquired in Takteh-Pol, 

Afghanistan, on about 24 November 2001. The Government will authenticate each item thro11gh 

the testimony of Command Sergeant Maj or ("CSM'') David Karnes and FBI Special Agent 

At the pretrial hearing,4 CSM Kames will testify that on 24 

4 The Government respectfully requests to present this testimony dwing the July sessions for 
judicial economy concerning these witnesses who are also necessary wjtnesses conceming other 
matters scheduled for the July sessions. 
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November 2011 he obtained the pink cards he believed to be code cards (see Attachment B) from 

an al Qaeda associate, Salim Ahmed Hamdan, who had been detained that day. 

CSM Karnes has testified under oath on multiple occasions concerning the manner in 

which intelligence was gathered during his deployment during the initial stages of Operation 

Enduring Freedom. See Transcript ("Tr. ") at 12 1- 214, Abu Ghayth (Attachment C) and Tr. at 

1991-2075, Hamdan (Attachment D). The Government anticipates he wi ll testify similarly 

before this Commission. To that end, the Government anticipates CSM Karnes will testify as 

follows: He is a U.S . Special Forces NCO and was a member of a team that deployed to 

Afghanistan on 18 November 2001. See Tr. at 122-123, Abu Ghayth. While operating with an 

indigenous force of Pashtun tribesman to locate members of al Qaeda and the Tali ban in 

Kandahar, Afghanistan, CSM Karnes was responsible for collecting tactical intelligence on the 

battlefield. See Tr . at 123, Abu Ghayth. CSM Karnes will testify he collected a number of 

handwritten documents, a radio, money, code cards, airline tickets, weapons, passport photos, 

and passports during various raids. See Tr. at 137-138, Abu Ghayth. CSM Karnes, who is 

familiar with Arabic, discovered the following during his review of the brevity cards: lists of 

names, locations, directions, and weapons. See Tr. at 2013-2016, Harruian. CSM Kames 

typically "triaged" the materials in a secured room for tactical intelligence value and then 

packaged them to be shipped out of Afghanistan. See Tr. at 1633, United States v. Al-Fawwaz, 

No. 1:98-CR-1023 LAK (S.D.N.Y. Jan. 26, 2015) (AE035, AttachmentG).5 He personally 

transported the materials by truck to U.S . government personnel at Kandahar Airfield to be flown 

to FBI personnel located in the United States Embassy in Islamabad, Pakistan. See Tr. at 1638-

1639, Al-Fawwaz. 

~ill testify that she received the items gathered in Afghanistan in December 

2001, and will provide details about how the items were collected, sorted, analyzed, and sent to 

5 CSM Karnes testified in Al-Fawwaz, about raids conducted in Kandahar, Afghanistan, not 
the earlier action in Takteh-Pol. However, the Government anticipates his testimony concerning 
the manner in which he handled evidence gathered in Takt:eh-Pol to be similar to that he 
described inAl-Fawwaz. 
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the United States-has previously testified to the relevant facts under oath on 

multiple occasions, including in a military commission (see Tr. at 429-450, United States v. AI-

Bahlul, (Military Comm'n Feb. 8, 2008) (AE 035, Attachment C)), and in at least three federal 

dishict court cases. See Tr. at 2131-2156, United States v. Al-Moayad, No. 1:03-cr-01322-SJ 

(E.D.N.Y. Dec. 15, 2003) (AE 035, Attachment D); Tr. at 9-54, United States v. Padilla, 04-

60001-CR-Cooke (S.D.F.L. May 15, 2007) (AE 035, Attachment E); Tr. at 231-248, Al-Fawwaz 

(AE 035, Attachment F). In Al-Moayad, the Second Circuit Court of Appeals stated, 

how the documents she received from Afghanistan, 
1 form, were collected, received, sorted, analyzed, and sent 
to the United States. This testimony was sufficient to demonstrate that the form 
was likely what the government claimed it to be- an application form for 
admittance to a mujahidin training camp, which had been seized in an area of 
Afghanistan where al-Qaeda maintained training fac ilities. The district comt 
correctly concluded that the mujahidin form was properly authenticated. 

545 F.3d 139, 173-74 (2d Cir. 2008) (finding- estimony satisfied the requirements 

of Federal Rule of Evidence 901 ). The Government anticipates timony at the 

pretrial hearing before this Commission will be consistent with her prior testimony. 

To that end, the Government anticipates~ill testify as foUows: She currently 

serves as the Unit Chief of the Counter Terrorism Division of the FBI, in Washington, D.C. See 

Tr. at 2131, Al-Moayad. In July 2001, she was assigned to Islamabad, Pakistan, as the FBI 

assistant legal attache . See Tr. at 2131, 2133, Al-Moayad. The legal attache's office was housed 

in the United States Embassy compound and served as the interface or the point of contact 

between U.S. law enforcement personnel and the host-country law enforcement. See Tr. at 2133, 

2135, Al-Moayad. In July 2001, the United States did not have a formal diplomatic relationship 

with Afghanistan, therefore, the Pakistan office maintained oversight for both countries. See Tr. 

at 2134-35, Al-Moayad. After the al-Qaeda attacks of 11 September 2001, the focus of the entire 

FBI shifted to preventing another attack, including uncovering imminent threats to the United 

States, as well as piecing together an investigation into the attacks. See Tr. at 2136, 2139, AI-

Moayad. Once Operation Enduring Freedom began, va1ious U.S. government personnel began 

collecting items of law enforcement value in Afghanistan, including documents, letters, 
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videotapes, passports, photograpbs, and the like. See Tr. at 2136-2137, Al-Moayad. Since the 

United States Embassy in Islamabad was the closest office to by vittue 

of proximity, received many document s and items seized in Afghanistan. See Tr. at 2 137-2139,. 

Al-Moayad. - became the custodian of those items, and therefore, began the chain of 

custody for the FBI through an inventory and cursory review process looking for items of 

interest for preventing attacks and imrninent threats to the United States. See Tr. at 2 138-2139, 

Al-Moayad. 

In December 2001, whi le in the Pakistan Office, U.S. government personnel provided Ill 
~ith separate shipments of materials they had collected from various locations in 

Afghanistan. See Tr. at 2138-2139. Al-Moayad. - will testify that after her initial 

"triage" of the materials, all of the December 2001 ~tems were securely flown out of Islamabad 

by FBl plane to an FBI office established after the attacks of 11 September 2001 to review such 

materials for Jaw enforcement val.ue. See Tr. at 2137,2140, Al-Moayad. Once back. in the 

United States, the materials were propet'ly distributed to a mult iagency group for fu ll 

exploitation. See Tr. at 2137, 2140. Al·Moayad. In sum, the following three jtems were 

collected and doc·umented: 

Attachment/Description 

Attachment B 1; 
Brevity Card One 
'!be School." 
(Photocopy of the origi11al 
Document) 
Bates Numbers: 
HADJ· t -014854 -
HADl-1-014855 

Attachment BlA: 
(English Translation) 
Bates Numbers: 
HADI-1-014857 -
HADI-1-0 14858 
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Attachment B2: 
Brevity Card Two 
"General Code." 
(Photocopy of the original 
Document) 
Bates Numbers: 
HADI-1-014854 -
HADT-1-014855 
Attachment B2A: 
(English Translation) 
Bates N11mbcrs: 
HADl-1-014859 -
HADI-1-014860 
Attachment B3: 
Brevity Card Three 
"Sheikh Abu-' Abdallah." 
(Photocopy of the original 
Document) 

Bates Numbers: 
HADJ- l -014854 -
HADI-1-014855 

Attachment B3A: 
(English Tntnslatiun) 
Bates Numbers: 
HADI-1-014861 -
HADJ-1-014862 

UnknoWn CSM David Karnes 

U nknown CSM David Karnes 

Additionally, beginning on 8 May 2007, the Accused participated in a series of voluntary 

law enforcement interviews conducted! by Special Agents from the FBI and the DoD Criminal 

Investigation Task Force ("CITF"). The Accused was interviewed intermittently from 8 May to 

28 May 2007~ from 29 June to 2 July 2007; from 30 November to 3 December 2007; on 2 April 

2008; and on 22 January 2009. Over the course of these interviews, the Accused made 

substantial admissions, and the interviews produced over 13{) pag-es of FBI reporting . Spe·cific to 

this motion, the Accused discussed his history with al Qaeda, including his various leadership 

roles; his relationships withal Qaeda leaders; among other relevant details corroborated by the 

items listed supra. 
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6. Law and Argument 

The Govemment hereby re-asserts and incorporates by reference the legal argument and 

case law contained in AE 035, Parts 6.1. through 6.1II. at 13-26. In addition to conside1ing the 

items identified in Attachment B when determining whether the Govemment has proved this 

Commission properly exercises in personam jurisdiction over the Accused, as well as when 

assessing any motion to suppress the Accused's statements to law enforcement, 6 the Military 

Judge should admit each into evidence for trial on the merits. During a pretlial hearing(s), the 

Govemment will demonstrate by a preponderance of the proof that these items are authentic, 

relevant, and are not hearsay. For the same reasons a military commission and three federal 

district courts found the items gathered during this December 2001 collection in Kandahar 

admissible, this Commission should hold the same. 

I. It Is Appropriate for the Military Judge To Admit Evidence for Trial on the 
Merits as a Preliminary Matter 

The Military Judge should admit the items listed in Attachment B into evidence in 

advance of trial on the merits, consistent with the practice endorsed by all courts from the 

Supreme Court down. See, e.g., Luce v. United States, 469 U.S. 38,40 n.2 (1984); United States 

v. Douglas, 482 F.3d 591, 593-94 (D.C. Cir. 2007) (affirming order granting the government's 

motion in limine to admit evidence of defendant's prior arrest); United States v. Sutton, 31 M.J. 

11 , 16-17 (C.M.A. 1990) (affimting that R.C.M. 906(b)(l3) lists a "[p]reliminary ruling on 

admissibility of evidence" as one of the matters that "may be requested by motion for 

appropriate relief'). 

Similar practice is authorized in military commissions. M.C.R.E. 104(a), which is 

entitled "Questions of admissibility and procedure generally," states: 

6 As noted above, the Military Judge is not bound by the rules of evidence when considering 
preliminary questions, except those n1les regarding privileges. See M.C.R.E. 104(a). The 
Military Judge may consider the items in Attachment B when determining whether the 
Commission has in personam jurisdiction over the Accused, as well as the determining the 
admissibility of the Accused's statements to law enforcement, prior to determining the items are 
admissible for trial on the merits. 
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Preliminary questions conceming . . . the admissibility of evidence ... shall be 
determill!ed by the military judge. In maldng these determinations the military 
judge is not bound by the rules of evidence, except those with respect to 
privileges. 

When resolving preliminary issues under M.C.R.E. 104(a), the Military Judge should apply the 

"more probable than not" standard. See Bowjaily, 483 U.S. at 175 ("The preponderance 

standard ensures that before admitting evidence, the court will have found! it more likely than not 

th.at the technical issues and policy concerns addressed by tbc Federal Rules of Evidence have 

been afforded due consideration.' '). Once a party lays a proper foundation, the Military Judge 

should find the evidence admissible- a matter completely within the Military Judge's discretion 

and not appropriate for tibe members' consideration. See M .C.R.E. 104(a); see also AE 035 at 

The Commission should conduct an appropdate pretrial hearing and admit items attached 

to this motion upon finding the Government ha'> met all of tbe appropriate standards. 

ll. Each Item the Go,rernment Seeks To Admit Is Authentic and Relevant 

When proffering a piece of evidence fm admission, the Government must satisfy the twin 

requirements of authentication and relevance. See United States v. Blanchard, 48 M.J. 306, 309-

W (C.A.A.F. 1998) (affirrn.ing the weU-established view that authentication is a component of 

relevancy and requires a preliminary detemlination by the judge tihat sufficient evidence of 

authenticity exists to p resent the authenticity question to the members for their ultimate factuaJ 

determination). 

As detailed below, the Government wiU demonstrate by a preponderance of the proof that 

each of the items offered is b()th authentic and relevant. 

A. Each Item the Government Seeks To Admit Is Authentic 

The Government will ptove each al Qa.eda btevity card ls authentic through the testimony 

of CSM David Karnes as detailed above. 

M.C.R.E. 901 provides, 

7 The Defense wilJ have the oppornmity to chaUenge the: weight of the evidence before the 
panel of members during the nial on r.he merits. See M.C.R.E. 90l(b); M.C.R.E. 104(e). 
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Evidence shall be admitted as authentic if: (a) the military judge determines that 
there is sufficient basis to find that the evidence is what it is claimed to be; and (b) 
the military judge instmcts the members that they may consider any issue as to 
authentication or identification of evidence in determining the weight, if any, to 
be given to the evidence. 

See Federal Rules of Evidence ("Fed. R. Evid.") 90l(b);8 see also Al-Moayad, 545 F.3d at 172 

(''The proof of authentication may be direct or circumstantial."). 

Courts interpreting Fed. R. Evid. 901 universally hold "[t]he bar for authentication of 

evidence is not particularly high." United States v. Gagliardi, 506 F.3d 140, 151 (2d Cir. 2007). 

Indeed, "the burden to authenticate under Rule 901 is not high-only a prima facie showing is 

required," and a "district court's role is to serve as gatekeeper in assessing whether the proponent 

has offered a satisfactory foundation from which the jury could reasonably find that the evidence 

is authentic." United States v. Vidacak, 553 F.3d 344, 349 (4th Cir. 2009). 

Moreover, M .C.R.E. 901 "is satisfied if sufficient proof has been introduced so that a 

reasonable juror could find in favor of authenticity or identification." United States v. Dhinsa, 

243 F.3d 635, 658 (2d Cir. 2001); United States v. Fadayini, 28 F.3d 1236, 1241 (D.C. Cir. 

1994). "If in the court's judgment it seems reasonably probable that the evidence is what it 

purpmts to be, the command of Rule 90 l (a) is satisfied, and the evidence's persuasive force is 

left to the jury." Dhinsa, 243 F.3d at 659; Blanchard, 48 M.J. at 309-10 (explaining that 

"[M.R.E.] 104 gives discretion to the trial judge as to the manner in which he makes preliminary 

determinations concerning admissibility of evidence" and "reject[ing] appellant's general 

argument that the military judge erred by failing to strictly follow selected federal decisions in 

making his authenticity determination"). The proponent of the evidence is not required to "rule 

out all possibilities inconsistent with authenticity, or to prove beyond any doubt that the evidence 

is what it purpotts to be." Gagliardi, 506 F.3d at 151. 

8 Because the Fed. R. Evid. and the Military Rules of Evidence ("M.R.E.") relevant to this 
issue are substantially the same, all references to the Fed. R. Evid. are intended to refer to their 
M.R.E. counterparts as well. See Blanchard, 48 M.J. at 309 (explaining M.R.E. 901 and Fed. R. 
Evid. 901 are the same, and thus the "federal court of appeals decisions applying [authenticity] 
principles would be most helpful"). 
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The Government does not need to call every witness in the chain of custody because any 

challenge to the chain of custody goes to the weight of the evidence rather than its admissibility. 

See e.g., Melendez-Diaz v. Massachusetts, 557 U.S. 305, 311 n.l (2009); United States v. Mejia, 

597 F.3d 1329, 1335 (D.C. Cir. 2010) (finding challenges to the chain of custody go to the 

weight rather than admissibility, even where the gap in the chain is at the original point of 

collection); see also M.C.R.E. 90 l (b). 

Notably, and instructive in this case, the Second Circuit specifically found 

testimony regarding documentary evidence collected in this manner to be "sufficient to 

demonstrate that the form was likely what the government claimed it to be .... " Al-Moayad, 

545 F.3d at 173-7 4. As in Al-Moayad, - will testify concerning how she collected, 

received, smted, analyzed, and sent the items back to the United States. ~ill testify 

that once U.S. law-enforcement investigators seized the evidence, the evidence was never 

outside the control of the U.S . law-enforcement investigators. As the Second Circuit found. 

- testimony alone satisfies the authentication standard under traditional Fed. R . Evid. 

901 analysis. 

For the foregoing reasons, as well as those previously found in the military commission 

of Hamdan, as well as the federal district court cases of Al-Moayad, Padilla, and most recently, 

Al-Fawwaz, the Military Judge in this Commission should find the Government has sufficiently 

authenticated the three al Qaeda brevity cards. 

B. Each Item the Government Seeks To Admit Is Relevant 

Each of the al Qaeda brevity cards is relevant. M.C.R.E. 402 states, "All evidence having 

probative value to a reasonable person is admissible .... " M.C.R.E. 401 states, "Evidence has 

'probative value to a reasonable person' when a reasonable person would regard the evidence as 

making the existence of any fact that is of consequence to a determination of the commission 

action more probable or less probable than it would be without the evidence." See also United 

States v. Wuterich, 67 M.J. 63, 77 (C.A.A.F. 2008) (holdjng the same under the M.R.E.). The 
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Government must demonstrate by a preponderance of the evidence (more probable than not) that 

the evidence is relevant. See Bourjaily, 483 U.S. at l75.9 

On 3 February 2014, the Accused was charged with a number of offenses arising out of 

his decade-long role as a senior member of the al Qaeda terrmist network. See Refe1Ted Charge 

Sheet. During the course of his conspiracy with members and associates of al Qaeda and 

associated groups, the Accused's leadership took many forms, including commanding anal 

Qaeda terrorist training camp in Afghanistan; commanding al Qaeda guesthouses in Afghanistan; 

serving on al Qaeda's senior advisory council dming which he assisted in setting the terrorist 

policies and objectives of al Qaeda, which included killing Americans and other civilians; 

serving as a key al Qaeda liaison to the Tali ban; commanding the al Qaeda insurgency in 

Afghanistan and Pakistan following Operation Enduring Freedom; and aiding the al Qaeda 

insurgency in Iraq following Operation Iraqi Freedom. 

The al Qaeda brevity cards make "the existence of [a] fact that is of consequence to a 

determination of the commission action more probable or less probable than it would be without 

the evidence." The allegations listed in the Common Allegations and incorporated by reference 

into Charges U-V allege the Accused conspired with Usama bin Laden ("Sheikh Usama," 

Attachment B1 and B3), Ayman al Zawahiti ("The Doctor," Attachment Bland B3), 

Mohammed Atef ("Sheikh Abu-Hafs," as listed in Attachment Bl and B3), Khalid Shaikh 

Mohammad ("Mukhtar," as listed in Attachment B l and B3), and others. See Referred Charge 

Sheet. Among other things, the al Qaeda brevity cards are evidence of the Accused's leadership 

roles within al Qaeda, as well as his involvement with known co-conspirators. Thus, they make 

9 The weight of the evidence is for the jury to decide. See Manson v. Brathwaite, 432 U.S . 
98, 116 (1977) ("[E]vidence is for the jury to weigh. We are content to rely upon the good sense 
and judgment of American juties, for evidence with some element of untrustworthiness is 
customary grist for the jury mill."); Gunning v. Cooley, 281 U.S. 90, 94 (1930) ("Issues tbat 
depend on the . .. weight of evidence are to be decided by the jury."); Baltimore & Ohio R. Co. 
v. Groeger, 266 U.S. 521, 524 (1925) ("the weight and probative value of evidence are to be 
determined by the jury and not by the judge"). 
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one or more "fact of consequence"- one or more of the Common Allegations- "more probable 

or less probable than it would be without the evidence." See M.C.R.E. 401. 

III. The Items of Evidence Are Not Inadmissible Hearsay 

None of the al Qaeda brevity cards are inadmissible hearsay. M.C.R.E. 80l(d)(2)(E) 

provides that "a statement by a co-conspirator of a party during the course and in furtherance of 

the conspiracy" is not hearsay. Because each of the al Qaeda brevity cards is specifically 

exempted by M.C.R.E. 801(d)(2)(E), none are inadmissible hearsay. 

A. The Items of Evidence Are Statements of the Accused's Co-Conspirators Made 
During the Course of and in Furtherance of the Conspiracy 

M.C.R.E. 801(d)(2)(E) provides that "a statement by a co-conspirator of a party dming 

the course and in furtherance of the conspiracy" is not hearsay. When such a statement is offered 

against a party, it is "not hearsay" and is therefore admissible. See, e.g., United States v. 

Mehanna, 735 F.3d 32 (lst Cir. 2013) (describing Fed. R. Evid. 80l(d)(2)(E), which is the same 

as M.C.R.E. 801(d)(2)(E)). When deciding whether a statement was made dming the course and 

in furtherance of the conspiracy, the Military Judge should ask whether the record evinces "that a 

conspiracy embracing both the declarant and the defendant existed, and that the declarant uttered 

the statement during and in furtherance of the conspiracy." United States v. Piper, 298 F.3d 47, 

52 (1st Cir. 2002) (internal quotation marks omitted). Further, the Government need only prove 

that the declarant was more likely than not a conspirator. See United States v. Ayala, 601 F.3d 

256, 267-68 (4th Cir. 2010). 

Even where the precise author of the document is unknown, the item should still be 

admitted into evidence pursuant to Fed. R. Evict. 80l(d)(2)(E) where a preponderance of the 

evidence indicates the documents were made by a member of the conspiracy. United States v. 

Lyons, 740 F.3d 702, 719 (1st Cir. 2014); see, e.g., United States v. El-Mezain, 664 F.3d 467, 

505 (5th Cir. 201 1) ("The failure of a document to identify the declarant is not fatal to 

admissibility ... if the facts and circumstances surrounding the making of the statement indicate 

that the speaker is a member of the conspiracy . . . . ");Ayala, 60 1 F.3d at 267-68 (noting that "it 
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is not necessary for the offering party to identify the declarant by name" and the government 

need only show for admissibility that the declarant was more likely than not a conspirator); 

United States v. Martinez, 430 F.3d 317 (6th Cir. 2005) (admitting an anonymous letter because 

the location in which the letter was found and its contents supported a finding that the letter was 

more likely than not written by a member of the alleged conspiracy); United States v. 

Squillacote, 221 F. 3d 542 (4th Cir. 2000) (stating while the identity of the declarants of unsigned 

documents could not be known, the information included in them, which was corroborated in 

many respects, compelled the conclusion that the documents were made by or at the direction of 

persons with knowledge of and involvement in the conspiracy with the defendants). 

As noted above, the Common Allegations, which are incorporated by reference into 

Charges 11-V, allege that the Accused conspired with Usama bin Laden ("Sheikh Usama," 

Attachment Bland B3), Ayman al. Zawahiri (''The Doctor," Attachment BJ. and B3), 

Mohammed Atef ("Sheikh Abu-Hafs," as listed in Attachment Bland B3, Khalid Shaikh 

Mohammad ("Mukhtm·," as listed in Attachment Bl and B3), and others. See Referred Charge 

Sheet. The face of each item, as well as the circumstances of its collection, indicates each al 

Qaeda brevity card was created by the Accused's co-conspirators during and in furtherance of 

the conspiracy. 

B. Even If the Items of Evidence Do Not Fit Within One of the Categories 
Described Above, Each Item of Evidence Is Nevertheless Admissible As Each Is 
Reliable, Probative of a Material Fact, Direct Testimony from the Declarant Is 
Not Available as a Practical Matter, and Meets the Interests of Justice 

Assuming arguendo the Commission finds that any of the three of the al Qaeda brevity 

cards falls under the definition of hearsay found M .C.R.E. 801(c), each is nonetheless admissible 

pursuant to M.C.R.E. 803(b)(2). 10 

10 M.C.R.E. 803(b )(1) requires the proponent of the evidence otTered pursuant to the rule to 
give notice "sufficient! y in advance" of trial. This pleading is intended to serve as the required 
notice. 
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M.C.R.E. 803(b)(2)(C) states that such evidence is not hearsay when direct testimony 

from the declarant is •<not available as a practical matter." In making this assessment, M.C.R.E 

803(b)(2)(C) instructs the Military Judge to consider "the physical location of the witness, 

unique circumstances during hostilities, and adverse impacts on operations that would likely 

result from production of the witness." /d. As described above, all of these factors exist in this 

case. Each piece of evidence is probative of a material fact, is corroborated by other evidence, is 

reliable, is voluntary (the Accused's co-conspirators made these i tems with no U.S. government 

involvement), each was gathered during hostilities, none of the declarants are available as a 

practical matter, and the general purpose of the rules of evidence and the interests of justice will 

be best served by admission of the evidence. See 10 U.S.C. § 949a(b)(3)(D)(ii); M.C.R.E. 

803(b )(2); see also AE 035 at 26. 

The history and background of Fed. R. Evid. 807 is also instructive when assessing the 

admissibility of this evidence pursuant to M.C.R.E. 803(b)-the textual corollary of Fed. R. 

Evid. 807. See also AE 035 at 26. Fed. R. Evid. 807 was created to provide federal coutts with 

the flexibility required to accomplish the purposes of Fed. R. Evid. 102. See 7 Michael H. 

Graham, Handbook of Federal Evidence, § 701:1 (7th Ed. 2011). To that end, M.C.R.E. 803(b) 

and Fed. R. Evid. 807 alike require the judge to find that admitting the evidence will best serve 

"the general purposes of the rules of evidence and the interests of justice .... " Fed. R. Evid. 102 

states the purposes of the rules of evidence as follows: 

These rules shall be construed so as to administer every proceeding fairly . .. and 
promote the development of evidence laws, to the end of ascertaining the tntth 
and secllling a just determination. 

Similarly, M.C.R.E. 102 states: 

These rules should be construed to secure fairness in administration, elimination 
of unjustifiable expense and delay, the protection of national security, and 
promotion of growth and development of the law of evidence to the end that the 
truth may be ascertained and proceedings justly determined. 

Both M.C.R.E. 803(b) and Fed. R. Evid. 807 are borne out of the desire to ensure that 

sttict adherence to the forn1alism of the hearsay mles does not deprive the fact-finder of 
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probative, reliable evjdence that aids him or her in rendering a just verdict. The spilit and 

general purpose of M.C.R.E. are best served by admitting the brevity cards. Doing so promotes 

the search for the truth jn a manner that allows the proceedings to be justly detem1ined. Thus, 

there is no basis to exclude any of the attached items of evidence as jnadmissible !hearsay. 

7. Conclusion 

The Government will authenticate the evidence identified in this motion and prove its 

relevance at a prett·ial hearing. This will allow Defense to know what. evidence it must meet at 

trial, and the members can be protected from exposure to inadmissible ev-idence or undue delay 

during trial. Thus, for all the reasons above, in addition to considering the :items identified in 

Attachment B when determining whether the Government has proved this Commission properly 

exercises in personam jurisdiction over the Accused, as welJ as when assessjng any motion to 

suppress the Accused 's statements to law enforcement, the Military Judge should admiit each 

item into evidence for trial on the merits. 11 

8. Oral Argument 

The Government does not request oral argument to address the merits of whether the 

Commission may admit evidence before trial. The Commission can decide that matter without 

oral argumen t. See Military Commissions Trial Judiciary Rule of Court 3.9(a). The 

Governmentr however, requests an evidentiary hearing to lay a foundation for the items 

identified in this motion. 

9. Witnesses and Evidence 

The Government intends to call the following witnesses in support of this motion: 

1. CSM David Karnes, USA (Authentication) 

2. FBI 

3. FBI 

11 The Gove1mnent reserves the right to seek to admit additionaM evidence found and not 
otherwise identi fied io this pleading. 
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4. FBI (Interviewing Agent) 

5. CITF SA James F. Hodgson (Active Case Agent) 

10. Certificate of Conference 

The Government certifies that it conferred with the Defense before filing this motion. 

The Defense objects to the relief req1.1es.ted. 

11. Additional Information 

The Govemment has no additional information. 

12. Attachments 

A. Certificate of Service, dated 22 April2015. 

B. ltemiz.ed list and accompanying three documents and the translations. related to the 
Accused and acquired from Takteh-Pol Afghanistan, on 24 November 2001. 

C. Testimony of CSM David Karnes, Trial Transcript pp. 121.-215. United States v. Abu 
Ghayth, No .. 98-cr-01023 (S.D.N.Y. Mar. 26, 2014). 

D. Testimony of CSM David Karnes, Trial Transcript pp. 1991-2075, United States v. 
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Respectfully submitted, 

lis// 
Mi.keal M. Clayton 
Trial Counsel 
LTC David J. Long, JA, USA 
Assistant Trial Counsel 
Office of the Chief Prosecutor 
Office of Military Commissions 
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CERTIFICATE OF SERVICE 

I certify that on the 22nd day of April, 2015, I filed AE 037, Government Motion In Limine 
To Consider Evidence During Preliminary Matters and To Admit Evidence for Trial On 
the Merits, with the Office of Military Commissions Trial Judiciary and I served a copy on 
counsel of record. 
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Trial Counsel 
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UNITED STATES OF AMERICA 

v. 

ABJD AL HADI AL-IRAQI 

Attachment/Description 
Attachment Bl: 
Brevity Card! One 
"The School" 
(Photocopy of the original 
Document) 
Bates Numbers~ 

HADT-1-014854 -
HADI-1-014855 

Attachment BJA: 
(English Translation) 
Bates Numbers:: 
HADI-1-014856 -
HADI-1-014858 
Attachment B2: 
Brevity Card! Two 
"General Code'' 
(Photocopy of the original 
Document) 
Bates Numbers.: 
HADI-1-014854 -
H ADI-1-014855 
Attachment B2A; 
(English Translation) 
Bates Numbers: 
HADI-1-014859 -
HADI- 1-014860 
Attachment B3: 
Brevity Cardl Three 
"Sheikh Abu- 'Abdallah" 
(Photocopy of the original 
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Unknown 

Unknown 

AE 037 

Attachment B 
In Limine To Consider Evidence During 

Preliminary Matters and To Admit 
Evidence for Trial On the Merits 

22 April 2015 

Initial Gain 

CSM David Kames 

CSM David Karnes 

CSM David.Kames 
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Bates Numbers: 
HADI-1-014854-
HADI-I-014855 

Attachment B3A: 
(English Translation) 
Bates Numbers: 
HADI-1-014861-
HADI-1-014862 
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A.FGP-2002-801860-002-0001 

The School 

Abu-Yahya 90 The Workshop 
Mukhtar 85 The School 

'Abd-al-Ahad 80 t\ i.rport Compou nd 
'Abd-al-Hadi ai-'Iraqi 75 Close escot1 
Sheikh Abu-al-Khayr 70 Cooperation Socilety 
Abu-Hafs ai-Muritani 65 Documents 

'Abd -al-Malak al-Muritauj 60 The Hospital 
Abu-'Abdallah aJ-Shaykh 55 Sheikh Abu-Hafs 

AI-Muhajir 50 YusufHamdan 
Security for Abu-Hafs 42 Abu-Yasir 
Salman Abu-GI'"lith 40 Talha 

I!JPI8:l!A881FIE8:'.'Fe: 8fFisiaii!Jse 81!15 
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A.FGP-2002-801860-002-0002 

Oi~itaries M Locations 
Al-Zubayr ai-Ha'ili 150 Gemeral Hospitali11.y 

The Doctor 145 The lnstirute 
Sheikh Sa' id 140 The C linic 

Abu- Muhammad the German 135 Smal l Compound 6 
'A.sim ai-Maghribi 130 Al-Nibras Guesthouse 

Abu-Tariq a i-T unisi 125 Al-Sala m House 
Sa'd 120 Media 

Sheikh ubu-Hafs 115 Military offi ce 
Khalid ai- Habib 110 Al-Faruc1 Camo 
T~1 l h a a i-S.allushi 105 Abu- 'Ub~1ida Camp 

Abu-Muhammad ai-Masri 100 Office of the J1hadist's Af fairs 
She ikh Usama 95 Accounting 
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A.FGP-2002-801860-002-0003 

General Code 

Amir· s Complex 33 
The ~quiet ViUage 35 
Amir of the faithfu]'s home 41 
Military personnel 
Eastern Divis ion 
Westem Division 
ill.si.de the city 
Outside the c ity 
The city 
The villages 
CentJal Cormmmd 
SAM7 
Stiuger 
Canno11 
C hemical 
Biology 
ALOmic 
Gas 
Advance 
Retreat 
Bombardment 
Intense 
Weak 
Grenade 
Rocket 
Cluster 
Cargo Plane 
Jet 
Helicopter 
Landing 
Martyr 
Injured 
Arabs 
Afghan 
Simple 
Large 
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A.FGP-2002-801860-002-0004 

General Code 

Regular Car 104 
Ambulance 107 
Food 108 
Water 109 
Members 116 
Clos.e 117 
F~u· .109 
Medi um 11 9 
We,lpom; tri:ln:>fer 146 

Bquipment Transfer 148 
Personnel Transfer !55 
Ammunition 152 
F'cun ilies 1:54 
Hypocrites J57 
We move on 142 
We srop 144 
Medlical first~aid kir 153 
We need 154 
Start AHacking 122 
Sttop the :mack 127 
Move quickly 128 
Attack 132 
Comuer-auac:k 133 
We need supplies 1.36 
Centml Command 80 
E.xist 81 
Do not exist 82 
Send us 83 
Ambush 84 
Socialization 85 
Raid 86 
Sjege 87 
Inform abom the situation 88 
We sent you 
Tank 

Filed with TJ 
22 April 2015 

91 
92 

OIGGEASSII 126/11 Ot Giiltidl USE 61 II§ 

UNCLASSIFIED//FOR PUBLIC RELEASE 

HADI-1-014860 

Appellate Exhibit 037 (al Hadi) 
Page 36 of 155 



Filed with T J 
22 April2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT B3 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 037 (al Hadi) 
Page 37 of 155 



{ 
.:: 

Filed with T J 
22April2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

l!:mecxcc.r, .... tS;,: eue 

. ; . ..... 'J"' ' '" .:.$ . .............. . . 

Ul.eLAs,_,.r,I! .. AJ, eue 

UNCLASSIFIED//FOR PUBLIC RELEASE 

IHADI-1-014854 

Appellate Exhibit 037 (al Hadi} 
Page 3.8 of 155 



Filed with T J 
22April2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Oi&CEASS.i ,._a;,: COO 

616€&3311 IEDI/1 GOO 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Ai"f~ l);· ·~ ·~~~.:...sul ~(ii1. .. $!}2·~,u~t~4· ~ 
· ··· -"•"-:~ 

IHADI-1-014855 

Appellate Exhibit 037 (al Hadi} 
Page 3.9 of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT B3A 

Filed with T J 
22 April2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 037 (al Hadi) 
Page 40 of 155 



UNCLASSIFIED//FOR PUBLIC RELEASE 
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AFGP-2002-801860·010·0001 

Sheikh Abu-'Abdallah 

Dignitaries M Locations 
AI-Zubayr at-Ha' ili 150 Ge~r~eral Hospitality 

The Doctor 145 The fnstitute 
Sheikh Sa'id 140 The Clinic 

Abu-Muhammad the German 135 Small Compound 6 
' Asim ni -Maghrib.i 130 Al-Nibras Guesthou~e 

Alm-TariQ at -Tunhi 125 AJ-Salam 1-lousc 
S<~ 'd 120 Media 

Sht:ikh ubu-Hafs 115 Military ofti ce 

Khalid at -Habib 110 Al-F;truq Camp 
Talhn ni -Bnllushi 105 Abu-' Ubaidu Camp 

Abu-Muhammad ai-Masri 100 Office of the Jihadist's Affairs 
Sheikh Usama 95 At;counting 
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AFG P-2002-80 1860·0 1 0·0002 

Abu-Yahya 
Mukhtar 

· Abd-al-A had 
'Ahd-al- liadi ut-· lraqi 
Sheikh Ahu-aJ-Khayr 
Ahu-Haf~ ai-Muritani 

'Ahd -ai-Malak ai-Muritani 
Ahu- 'Abd alluh ;.11-ShaykJl 

AI-Muhaiir 
Security for Abu-Hafs 

S;;ahmm Ahu-Ghaith 
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UNITEOSTATESOFAMERICAv. 
SULAIMAN ABU GHA YTH March 6, 2014 
E36nabu1 Page 119 ! E36nab~ 1 Page 121 

1 Federal Rules 401 and 403." The government is now objecting I 1 (Jury present) 
2 under401 and 403, as it has the clear right to do under this I 2 THE COURT: Good morning, everybody. 

extremely carefully negotiated agreement. Right? ~· 3 JURORS: Good morning. 
4 MR. COHEN: That is correct. Judge. However. I point 4 THE COURT: Juror No. 168, I have your note from 
5 out that the agreement itself was a specific requirement of I 5 yesterday. l need more information from you, and let me tell 
6 this agreement was that language, which the government agreed I 6 you why. 
7 to when it signed along with the 40 I, 402 was the essence of I 7 We are scheduled to begin hearing on Monday morning by 
8 this very agreement. 8 a television connection to Europe testimony of a witness in 
9 THE COURT: OK. I accept that it was part of the 9 London. And to delay the start on Monday morning, as you 

1 0 essence of it. So, too, was paragraph 6. Objection sustained. 
11 OK. Let's go on. 
12 .NfR. COHEN: May I speak to the government for one 
13 second. 
14 

15 

THE COURT: Yes. You may speak with them. 
(Counsel conferred) 

10 requested, which really would not have been much of a problem 
11 any other day than Monday, may be very problematic. 
12 If this is an appointment you can postpone or change 
13 to the late afternoon or something, please let me know. lf 

14 it's not, please let me know why, and we will see what we can 
15 do. 

16 THE COURT: Gentlemen, 1 suggest that you carry on 16 Thank you. Next witness. 
17 this discussion at the break. 

MR. COHEN: Thank you. 
THE COURT: OK. Anything else? 

17 MR. LEWIN: Your Honor, the government calls David 

18 Karnes. 
19 DAVID KARNES, 

18 

119 
20 

21 
MR. COHEN; There is one other issue, Judge. 
THE COURT: Yes. 

.20 

121 
called as a witness by the Government, 
having been duly sworn, testified as follows: 

22 MR. COHEN: Just to bring to the Court's attention, 
23 the 15-page. for lack of a better word. declaration ofKhalid 
24 Sheikh Mohammed is being delivered to the identified security 
2 5 clearance team in Wa.<hington. D.C. within the hour subject only 

1

2.2 
23 

124 

THE COURT: You may proceed. 
MR_ LEWrN: Thank you, Judge. 

125 
DIRECT EXAMINATION 
BY MR. LEWIN: 
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1 to the conditions is be forth in your Honor's order. I 1 Q. How old are you? 
2 received that infonnation from Mr. Mohammed's lawyer about an 2 A . 41 years old. 
3 hour ago. 3 Q. Describe in general terms. please, your civilian education. 
4 THE COURT: Well, thank you for updating us. 4 A. I've completed high school! have an associate's degree and 
5 All right. Let's bring in the jury. 5 bachelor's degree. 
6 The t.ime difference right now between New York and 6 Q. Are you in the U.S. military? 
7 London is five hours. If we move our clocks ahead does that 7 A. Yes, sir, I am. 
8 mean, unless the British move on the same day, which I think 1 8 Q. What branch? 
.9 they don't, that's four hours? 1 9 A. The United States Army. 

10 MR. CRONAN: I think so, yes. 10 Q. What is your rank? 
11 11 A I am command sergeant major. 
12 12 Q. In what year did you enter the U .S. arn1y? 
13 13 A. T entered the army in 1991. 
14 1 4 Q. Sir, directing your attention to 200 I, were you deployed as 
1s 1s part of the U.S. response to the attacks of 9/11? 
16 16 A. Yes, sir, I was. 
17 117 Q. When. in approximately what month and year. did the U.S. 
1s lB military begin its campaign in response to 911 I? 
19 l19 A. The U.S. military began its campaign in September of2001. 
20 120 Q. Putting aside any countries you may have passed through, to 
21 21 what country were you ultimately deployed? 
2 2 , 22 A. Afghanistan. 
23 l 23 Q. When did you enter Afghanistan? 
24 11 24 A. I entered Afghanistan on or abour 18 November, 2001. 
25 25 Q. For approximately how long were you in Afghanistan? 
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1 A. Approximately 60 days. 11 Q. Pakistan? 
2 Q. Were you on a U.S. special forces team? 2 A. Pakistan is here. 
3 A. Yes, sir, I was. 3 MR. LEWIN: The record should reflect that the witness 
4 Q. Was your special forces team operating alone or with 4 has identified Pakistan as being on the right side of the map 
s others? 5 as you are facing it. 
6 A. We were operating with others. 6 Q. Where did you enter Afghanistan? What area? 
7 Q. Describe with whom you your team was operating. 7 A. I entered Afghanistan in the southeast region near the 
8 A. We were opcl'llting with an indigenous Afghanistan force made 8 border of Pakistan we emered Afghanistan, in the southeastern 
9 up of tribal members of the Pashtun tribes in southern 19 region of the country across the Pakistani border in what was 

10 Afghanistan. 10 then what we called the Shinaray Valley. 
11 Q. Did you specifically play a role in your special forces 11 Q. How did you actually enter Afghanistan? 
12 team at that time? 12 A. We entered Afghanistan via n military rotllry wing aircraft. 
13 A. 1 did. 13 Q . .By rotary winged aircraft, what do you mean? 
14 Q. Describe your role, please. 14 A. A helicopter. 
15 A. Besides my normal combat mission duty, I also was in charge 15 Q. If you would show on the map where the Shinaray Valley is 
16 of assisting with intelligence collection on the battlefield 16 where you entered Afghanistan in November of200l? 
1 7 and dealing with detainees that we may have in our custody. 11 A. The Shinaray valley would be to the southeast of 
18 Q. Other than English, do you speak any languages? 18 Takhteh-Pol. 
19 A. I do. 119 Q. Now, when your special forces team entered Afghanistan, did 
20 Q. What language or languages? 20 yo\1 have a geographic objective, a place you ultimately were 
21 A. J speak Arabic. 121 supposed to reach? 
22 Q. H.owwouldyoucharacterize ordescribeyourArabiclanguage 22 A. Yes, we did. 
23 skjlJs today? 23 Q . Where was that? 
24 A. My Arabic language skills today are a bit msty. llcamed 24 A. Ultimate ly we were supposed to reach Kandahar. 
25 the language about23 years ago. and most recently I have been 25 Q. If you would, please identify Kandahar on GX 210. 
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1 more in a command position rather than operational. 1 A. Kandahar is right here. 
2 Q. I am going to ask that Government Exhibit 210 for 2 Q. The record should reflect that the witness ha~ identified 
3 identification of placed on your screen. Sergeant Major 3 Kandahar as the dot beneath the word Kandahar. 
4 Kames, what is this? 4 Did you ultimately reach the city ofKandahar'l 
5 A. It appears to be a map of Afghanishm, Pakistan, and India 5 A. Yes, we did. 
6 to the southeast. 6 Q. When did you reach Kandahar? 
7 Q. Is this map, generally speaking, a fair and accurate 7 A. We reached Kandahar on or about 9 December that was when we 

8 depiction of that region? 8 entered we entered the city of Kandahar. We entered Kandahar 
9 A. Yes, I would say that it is a fair and accurate depiction 9 on the 7th of December. 

10 of the region. 10 Q. Was your team the first team of U.S. forces to acmally 
11 MR. LEWIN: Your Honor, the govemment offers 11 enter the city of Kandahar or was there someone there before 
12 Government Exhibit 210. 12 you, a U.S. forces team before you? 
13 MS. DOLAN: No objection. 13 A. We were there fir~t. 
14 THE COURT: Received. 14 Q. Why Kandahar? Why was that your ultimate objective or 
15 (Govemmenfs Exhibit 2!0 received in evidence) 15 geographic objective? 
16 MR. LEWIN: Your Honor, pe1mission for tile witness to 16 A. Ultimately we knew Kandahar was a Taliban stronghold. They 
17 step down. ! am going to publish with use of a poster board. 17 were in conn·ot of the country. Our job was to render Taliban 
18 THE COURT: All right. 18 fro111 controlling Kandahar with the Afghan Jbrces. We also knew 

19 Q. Sergeant Major, please step down. 19 that AI Qaed<l was ~!!ling Kandahar as a major training ground for 
20 Sergeant Major, if you would please first identify the 20 AI Qaeda operations. 
21 country of Afghanistan on the map. 21 Q. If you would, Sergeant Major. briefly walk us through in 
22 A. It is right here. 22 ve1y generaltem1s how your team traveled between your entry in 
23 MR. LEWIN: Your Honor, the record should rcflc.:.t the 23 the Shinaray Valley in mid-November to the time in the 
24 witness testified that Afghanistan is in the center 24 beginning of December when you reached the city of Kandahar. 
25 approximately at the top of the map. 25 A. We traveled over land. large vehicular convoy, made up of 
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l indigenous vehicles. We didn't have military vehicles at the I 1 I -P. 
2 time. We were very low signature at the time. So we used a I 2 THE COURT: Yes. 

March 6, 2014 
Page 129 

3 combination of big, large cargo trucks, Afghani, Pakistani 3 Q. Sergeant Major. do you see Government Exhibit 1-P in fmnt 
4 cargo trucks, tractors with trailers in the back of lh.ern, small 4 of you. 
s sedans and pickup trucks. 5 A. Yes, sir, I do. 
6 Q. Track, if you would,just in genera.! terms, the route you 6 Q. As you are looking at the screen, on the tar right there is 
7 took? 7 a man who appears to be wearing a green colored robe. Do you 
8 A. We took an overland route from the Shinuray Valley up the 8 know who that is? 
9 Nalvi Valley to Takhteh-Pol, to the valley that is right 9 A. That would be Abu-Hafs. 

10 outside Takhteh-Pol into Takhteh-Pol, and then we took the j 10 Q. And sitting here today, do you hnve <1 sense of what 
11 highway towards Kandahar eventually. 11 Abu-Hafs' role was in al-Qaeda? 
12 Q. Is it fair to say that the red line depicted in the middle 12 A. My recollection was Abu-Hafs was within the inner circle of 
13 of the map reflects part of a road? , 13 Usama Bin Laden's leadership of AI Qaedn and an adviser. 
14 A. Yes. l4 Q. During your time in Afghanistan. at any time did you have 
15 Q. And what road is that? lS occasion to go to a location that was affiliated with Abu-Hafs'! 
16 A. It would be what we call Route 4. 16 A. I did. 
17 Q. Thank you. You may resume your seat. 17 Q. When approximately was that? 
18 Sergeant Major, once your tcnm reached Kandahar city. 1 8 A. That was sometime after Decembe•· the 9th, within a tcw 
1 9 did you have a follow-on objective? 1 9 days, 2001. 
20 A. We did. ,. 20 Q. Describe the circumstances of your being at that location 
2 1 Q. \-\'hat was that? 21 affiliated with Abu-Hafs. the man on the right-hand side of the 
22 A. We were to find and caprurc any Al Qaeda or Taliban senior 22 screen. 
23 leadership or AI Qaeda operatives that were in the region. 123 A. At that time what we were doing was we were actually 
24 Q. Did you have priority targets at the time? 124 conducting raids throughout Kandahar of known or likely AI 
25 A. We did. 25 Qaeda training f<tci lities and residences. We were told by our 
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1 Q. Sitting here today, do you remember all of the targets you 1 higher hendquaners that Abu-Hafs' •·esidence had been bombed 
2 had during your time in Afghanistan in 2001? 2 and that we were to go there to search for any sort of 
3 A. Absolutely not. The targets during that time were very 3 intelligence or anything that was left in that facility that 
4 nebulous, with the exception of the very senior leadership. the 4 could be of value to both our operations or the strategic 
5 top three really. We didn't have a list that we were carrying 5 operations of the government. 
6 around in our pocket, and we were really the first on the 6 Q. You mentioned Abu-Hafs' house or ~sidcncc being bombed. 
7 ground to try and figure out who was in that general area. 7 What happened to Abu-Hafs? 
s Q. Sitting here today, are there people you, in fact, do s A. He was killed in that air raid. 
9 recall being sort of on your priority targeting list? 9 Q. Who is sitting next to Abu-Hafs as you are looking at the 

10 A. Absolutely. 10 screen to his left? 
ll Q. Give us the names. Who do you recall being on your son of 11 A. That is Ayman Zawahiri. 
12 your priority targeting list? 12 Q, Did Ayman Zawahiri have any nicknames or aliases? 
13 A. Of course, there was, Usama Bin Laden was our number one 113 A. The alias that I knew him by as El Doctor. 
14 priority target. Mullah Omar. who was the leader of the ll4 Q. You said El Doctor, is that correct? 
15 Tal i ban at the time. and then Ayman al-Zawahiri as I recall. 15 A. That would be Arabic. "Doctor" would be anotl\er tctm you 
16 THE INTERPRETER: Your Honor. the intcrprCICr h•s a l6 could use. 
1 7 hard time hearing the witness. l7 Q. Is it fair to say that "doctor" in Arabic means doctor in 
18 

19 

THE COURT: Maybe you could get a little closer to the 1 8 English? 
microphone, Sergeant. l9 A It's fair to say that, yes. 

20 THE WJTh'ESS: Yes, sir. 20 Q. Who is sitting next to Zawahiri? 
21 Q. Sergeant. maybe you can pull the microphone towards you a 21 A. That would be Bin Laden. 
22 little bit as well if that's helpful. 22 Q. Do you know any nicknames or honorifics used by or for 
23 A. Right. 23 Usama Bin Laden? 
24 MR. LEWIN: Your Honor, the govemment requests 24 A. Sheikh. 
25 pe•mission to publish what is in evidence as Government Exhibit 25 Q. I would like to place on your screen only what's been t 

I 
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1 marked for identification as Government Exh.ibit J-PA.I
1 

1 THE WITNESS: November 18, 200 I. 
2 Sergeant Major Kames, what is this? What is 1-PA? 2 Q. What was your ftrst task upon entering Afghanistan that 
3 A. H's the same photo we just saw with names underneath them. 3 time? 
4 Q. With the exception of the name on the man to the far left, I 4 A. Our first task was really to evaluate the Afghan insurgent 
5 do these names accurately describe the people they refer to'! 15 force -- or excuse me tl1c Afghanistan surrogate force that we 
6 A. Yes. 6 were going to potentially operate. 
7 MR. LEWIN: Your Honor, the govemment offers 7 Q. What was the purpose of your inspection'? What are you 
8 Goverrunent Exhibit 1-PA? a looking for? 
9 MS. DOLAN: No objection subject to the idcmification 9 A. We were. first of all, determining whether or not they had 

10 that the witness just described-- 10 the will and desire to actually retake their country from the 
11 THE COURT: I can't hear you, ma'am. 11 Taliban. Then we had to determine whether or nor they had 
12 MS. DOLAN: No objection, subject to the 12 enough men to do so, whether they had the appropriate 
13 identification that the witness just set forth with respect to 13 equipment, both vehicles, weapons, and ammunition. 
14 the name on the far left. 14 Q. Fast forward a bit. What did your team conclude" 
15 MR. LEWIN: Your Honor, the name on the far left has i 15 A. We concluded that they bad the requisite will and they had 
16 been identified by multiple witnesses and stipulated by the 16 an appropriate amount of vehicles, weapons, ammunition to 
11 parties. 17 complete the task. 
18 THE COURT: It's received. 18 Q. What language did these men speak? 
19 (Government's Exhibit 1-PA received in evidence) 119 A. They spoke Pashto. 
20 MR. LEWIN: May t ptiblish Government Exhibit 1-I'A. 120 Q. In general terms did they speak Ara.bic? 
21 THE COURT: You may. 21 A. No. 
22 MR. LEWIN: 11tank you. Ms. Delsener. You can take 22 Q. What languages also are native to Afghanistan? 
23 that down. Actually, Ms. Delsencr. please put up 1-PA for one ' 23 A. From roy recollection native Afghanistan languages are 
24 moment. 124 Pashto, a little bit of Dari, some Urdtt and a little bit of 
25 Q. Sergeant Major. did you meet with the government prior to 25 Tajik in the north. 
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1 testifying here today? 
2 A. Yes, I did. 
3 Q. With respect to the man on the far left of the screen who 
4 appears to be wearing red or brown robes, prior to your 
5 mee1iogs with th: government, would you have known who U1at man 
6 is? 
7 A. I wouldn't necessarily have known who he was. 
8 Q. Prior to your meetings with the government. would you have 

9 known his name? 
10 A. Not necessarily, not that I recall. 
11 Q. Now. sitting here today, do you recollect whether or not a 
12 man by the name ofSulaiman Abu Ghayth or Snlman Abu Ghayth was 

13 one of your priority targets back in 2001, sitting here today, 
14 do you recollect whether or not? 
15 A. Sitting here today, I don't recollect that. but I don't 
16 recollect a Jot of the targets that could have been on that 
11 list. 
18 MR. LEWIN: Ms. Delsener, you can nowwkethotdown, 
19 Q. I want to turn back now to your entry into Afghanistan, 
2 o specifically, to your first week there in Afghanistan. 
21 Again, on approximately what date did your team land 
22 in the Shinaray Valley? 
2 3 A. Approximately November the 18th, 200 I. 
24 MS. DOLAN: Could you repeat the date. plcose. Could 

25 the date be repeated, please. 

1 Q. Sir, do you speak any of those languages? 
2 A. No, I do not. 
3 Q. Now, other than yom· translators during your time in 
4 Afghanistan, do you recall speaking to any Afghanistan or 
5 Afghanistan nationals who spoke Arabic? 
6 A. Other than my translators, no, I don't recall speaking to 
7 any Afghanistan nationals that spoke fl uent Arabic. 
8 Q. Approximately how long was your inspection of this Afghan 
9 force that you were going to fight with? 

1 o A. It took us about three days because they were spread out 
11 through the valley pretty well. so we had to actually go and do 

some traveling to inspect them and check their weapons and 
vehicles and things like that. 1

12 

13 

l4 Q. If you would, sir, maybe pull that microphone a little bit 
1s closer. 
1 6 A. My apologies. 
17 Q. Where did you go after you completed that inspection? 

118 A. After we completed that inspection. we made our way out of 
19 the valley on a vehicle convoy towards Takhteh-Pol. 
20 Q. You mentioned Takhtch-Pol and you identified it before on 
21 the map. Is Takhteh-Pol a city or a village? How would you 

! 2 2 characterize it? 
j 2 3 A. It would be more characterized as a village or very, very 
24 small town. 
25 Q. I would like to put on your screen only what's been marked 
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1 

2 
for identification as Government Exhibit 213. 

Sergeant major, what is this? 
3 A. That is a photo ofTakhteh-Pol, AJghanistan. 
4 Q. Who took this photo? 
5 A. I took it. 
6 Q. Approximately when did you take it? 
7 A. I took it approximately on the 25th of November 2001. 
8 Q. Is this photo a fair and accurate depiction of the village 
9 ofTakhteh-Pol at the time you took it? 

10 A. It is. 
ll 

12 

13 
14 

1 5 
16 

l7 

18 

19 

MR. LEWIN: Your Honor, the government offers 
Government Exhibit 213. 

MS. DOLAN: No objection. 
THE COURT: Received. 
(Govemment's Exhibit 213 received in evidence) 
MR. LEWIN: May I publish this to the jury, your 

Honor? 
THE COURT: You may. 
MR. LEWIN: Thank you. 

20 Q. Sir, in almost the exact middle of the screen do you sec a 
line that cuts across the middle of tl1e photograph'? 

22 A. Yes. That is a road. 
21 

23 Q. What road is that? 

I 
l it. 
2 Q. You mentioned the people that were holding Takhteh-Pol. 
3 Who were you fighting against? 
4 A. Taliban and AI Qaeda that were in the area. 
5 Q. When, on what date did you ultimately take Takhteh-Pol? 
6 A. Ultimately on the 24th of November, 2001. 
7 Q. How long overall did you spend in Takhteh-Pol? 
8 A. We spent on or about two weeks in Takhteh-PoL 
9 Q. I want to focus very brieny for now. because we are going 

10 

Ill 

1

12 

13 
14 

l lS 

1

16 

17 

118 
119 

ro get back to it later, on your first day in Takhteh-Pol. On 
your first day, did you or your team take any prisoners? 

A. We did. 
Q. Howmany'! 
A. We took two. 
Q. Men or women? 
A. They were men. 
Q. With respect to the first prisoner. did you recover 
anything from him? 

A. Yes, sir, we did. 

1 2 0 Q. Describe in general tenns what you recovered, whar kind of 
12l things you recovered? 
J 22 A. Generally we recovered wearons, SA·7 missiles, we recovered 
123 a radio, we recovered money, code cards, letters that were 

24 A. That wouid be what we've referred to as Route 4, or 1-lighway 124 being sent back and forth from Arabs that were in Afghanistan 
2 5 4. j 25 to the family outside or vice versa. We also found AI Qacda 
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1 Q. Is that the same road that's depicted on the map in red I 1 paraphernalia and books inside rhc vehicle and passports, 
2 that you identified before? I 2 passport photos, airline tickets, weapons, cards. 
3 A. Yes, it is. 

I 
3 MS. DOLAN: Objection to the identification of AI 

4 Q. On approximately what day did you arTive outside 4 Qaeda materials. Foundation. 
5 Takhteh-Pol? I 5 MR. LEWIN: Judge. I'm happy to lay a foundation. 
6 A. We arrived outside Tal<hteh-Pol really late night the 23rd 6 Q. How do you know they were AI Qaeda? 
7 early morning the 24th of November, 200 l. 

I 
7 A. Because a couple of books. one of !he books in particular 

8 Q. Describe, if you would, in general terms briefly what 8 was written by Usama Bin Laden. It was like on the bottom of 
9 happened over the next !2 hours after you arrived outside this 

1 1~ 
the book, it said written by Usama Bin Laden. The second book 

10 village. was a mortar manual. That was a softcover book that on the 
11 A. lnilially, at1er we established we would call an objective 11 very front of the cover it was printed and typed, it said AI 
12 rally point., where we would try and get our forces into a 12 Qaeda, and then it said mortar manual on the bottom of it. 
13 defensive perimeter for taking an objective, we received an 13 Q. What language was that written in? 
14 ambush. After repelling that ambush that evening and calling H A. It was written in .1\rabic. 
l5 in close air support to help us out, we then established a plan l5 Q. What is a mortar? 
1 6 for potentially moving down to the town ofTakhteh-Pol. 16 A. A mortar is a manpack mobile weapon system that ullows you 
17 The next morning, after discussing with our Afghan 17 to launch a bomb over a short distance and arc to hit an area 
18 partners there, we dec ided on send a negotiating party down to 18 target. 
19 Takhteh-Polto see if we could just have them give us the town 19 Q. During your time in Afghanistan were you ever targeted by 
20 without any kind of conflict or hostilities. 20 mortars? 
21 At that point the negotiation party went down there, 2l A. We were mortared. We were targeted by mortars and by 
22 and they weren't well received. And tltcn we called in more 22 artillery, yes. 
23 close air support to the town to get the people that were 23 Q. Did you recover any communications devices from that man on 
24 holding the town know that our intent was to take the town 24 November 24? 
25 back. We then eventually infiltrated Takhteh-Pol and secured 25 A. Yes, we absolutely did. 
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1 Q. What did you recover? 
2 A. We recovered what is known as an !com 2SA T radio 
3 tTansceiver. 
4 Q. Describe what that is. 
5 A. It's really, you could equate it to a walkie-talkie. It 
6 has a little bit m01:e power than a walkie-talkie a kid would 
7 use in the backyard, but really it is a way for peopie to 
8 communicate over a distance in the open. 
9 Q. On your screen only I would like to show for identification 

10 what's been marked as Government Exhibit 21 -P 12. 
ll Do you see that, Sergeant major Kames? 
12 A. I do. 
13 Q. What d.oes this picture depict? 
14 A. Three individ uals. One of the individuals has a SA-7. full 
15 SA-7 rocket system on his shoulder, and the other individual 
16 has a radio in his hand. 
17 Q. The rocket that's depicted and the radio that's depicted, 
18 arc those similar to the ones that you recovered on November 
19 24,2001? 
20 A. The rocket is similar. The diffe.rence in the rocket was we 
21 only recovered the ntbes with the rocket in it. We didn't have 

l Q. Tbe record should reflect the witness identified a spot 
2 almost in the center of the screen. 
3 And the Kandahar Airport? 
4 A. The Kandahar Airport is located right there. 
5 MR. LEWIN: TI1ank you. Ms. Delsener. you can take 
6 thatdown. 
7 Q. Was Kandahar airfield an important objective? 

A. It absolute ly was. 
Q. Why? 

10 A. ReaUy two reasons. The first one was there was 
11 potentially going to be a staging base for follow-on U.S. 
12 forces as they came into Afghanistan. We were the first ones 
13 on the ground. That was one of the things we were supposed to 
l4 achieve for follow-on U.S. forces. Secondly, we knew that 
15 there were AI Qaeda on the airfield. so we knew that we had to 
16 clear the airfield of AI Qaeda and potential Taliban. 
1 7 Q. Did there come a time when you and your team actually 
18 assaulted the Kandahar airfield? 
19 A. Yes, there was. 
20 Q. Approximately when was that? 
21 A. December 7, 2001. 

22 the acntallaunching system trigger mechanism or battery with 22 Q. 1 am going to focus my questions now on the approximately 
23 the rockets. The radio is. appears to be very similar to the 23 

24 

25 

one we recovered. 24 

week or so leading up to December i when you actually took the 
airfield. 

MR. LEWIN: Your Honor. the government offers 2 s While in Takhteh-Pol. did you conduct surveillance of 
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1 Oovemment Exhibit 21-PI2? 1 the Kandahar airfield? 
2 MS. DOLAN : Objection. 403. 2 A. Yes, we did. 
3 THE COURT: Overruled. Received. 3 Q. Describe your surveillance on the airfield. Whar did you 
4 (Oovernmem's Exhibit 21 -P 12 received in evidence) 4 see? What did you hear? 
5 MR. LEWIN: Your Honor, may I publish this? s A. We conducted surveillance. what would really be called 
6 THE COURT: Yes. 6 reconnaissance on the airfield to determine enemy movements, 
7 MR. LEWfN: Thank you. 7 where the defensive positions were, things like that. So we 
a Q. Sergeant Major, whi le in Takhteh-Pol, did you begin 8 basically would during all hours of the day and night have 
9 planni11g to move from Takhteh-Pol to another objective? 9 individuals up conducting visual observation of the airfield. 

10 A. Yes, we did. 10 Q. Did you hear anything? 
11 Q. What was your next objective after Takhteh-Pol? 11 A. We did. 
12 A. Our next objective after Takhteh-Pol was to take the 12 Q. How? 
13 Kandahar Airport. 1 3 A. We also used or I used the radio that we recovered, and we 
14 Q. How far from the village ofTakhteh-Pol is the Kandahar l4 tumed it on. There was communications on the radio. 
15 Airport? 15 Q. What language were those communications in? 
1 6 A. As the crow flies, from Takhteh-Pol it's about five 16 A. They were in Arabic. 
17 kilometers by land. 17 Q. Was th~tt the radio you testified about recovering earlier? 
18 MR. LEWIN; Ms. Delsener. ifyou would please take 18 A. Yes, it was. 

1

19 down Government Exhibit 21-P12 and put up Govcmmcnt Exhibit 19 Q. What, if anything, did you conclude about the speakers 
20 210. which is in evidence. If you would, please, zoom in on 20 given-- let me ask you tbis first. What language were tbe 
2 1 the portion with Afghanistan at the top left to Pakistan on the 21 speakers on t.he radio speaking in? 
22 bottom right. 122 A. They were speaking in Arabic in total. 
23 Q . Sergeant Major, the screen in front of you is, I believe, a i 23 Q. Did you bear any other languages on that radio? 
24 touch screen. If you would first identify Takhteh-Pol. 124 A. No. 
25 A. Takhteh-Pol is right here. l2s Q. Did you draw a conclusion from the fact that the people on 

i 
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1 that radio were speaking Arabic? 1 envuonment. 
2 MS. DOLAN: Objection. MS. DOLAN: Objection. Foundation. 
3 THE COURT: Sustained. 3 THE COURT: Lay a foundation. 
4 Q. Sergeant Major, describe the kinds of communications you 
5 heard in Arabic over the radio while you were surveilling the 
6 airfield? 

4 Q. Sergeant Major, during your time in the military, have you 
s yourself been trained in communications practices? 

A. I have. 
7 A. Most of the communications were, you know, a lot of 7 Q. Have you yoursdfpersonally learned about ways to disguise 
9 excitement on the radio, especially when we were conducrit\g . 8 communications so that people listening don't know what you are 
9 bombing. .

1

; 9 talking about? 
10 MS. DOLAN: Objection to that. 10 A. Yes, str. 
11 THE COURT: Overruled. ll 11 Q. Have you learned of different ways to do it? 
12 A. Especially when we were conducting bombing. Really it was 12 A. Yes. 
13 a maner of enemy movement. troop movements. questions about . 13 Q. Have you learned about ways of using numbers? 
14 whether or notthey could move to and from Kandahar city j l4 A. Yes. 
15 proper, discussing wounded personnel; also heard a lot of 115 Q. Have you yourself created and your team created cards that 
16 religious rhetoric, and they made references to a couple of , 10 use numbers to substitute for names'> 
17 individuals they were looking for, someone by the name of 11 7 A. Yeah, it would be used like an execution checklist, yes. 
18 Abdella and they referenced the Sheikh numerous times on the I' 18 Q. lfyou would give an example of how a numerical 
19 radio. 19 substitution would work. 
20 Q. The defendant in this cuse is named Sulainmn Abu Ghaytb or 20 A. So what I would do is maybe take a number and use my name. 
21 Salman Abu Ghayth. At any time do you remember hearing his i 21 For instance, if! was talking on an open radio. I would equate 
22 name over the radio? l22 my name to a number or a letter. And if I didn't want anybody 
23 A. No, sir, I don't recall hearing his name on the radio. ! 23 to know that name over the radio, I would substitute that 
24 Q. You described hearing religious-- J don't know the term i 24 letter in the conversation. So and so alpha is going to the 
2 5 you used, but religious things on the radio. Describe in more j 2 5 market. Or I would take a place and use a number and say the 

i 
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l detail what you heard. 1 market was No. I. So 1 would say, Alpha is going to No. I . 

2 A. What I would call maybe motivational speeches. I don't-- 2 And whoever is on the other end of the radio who has the same 
3 you know, I'm not Muslim so, you know, as soon a:; it stm1ed 3 card knows that I was at the market, but anyone in between who 
4 going into religious rhetoric, and they speak very fast. it was 4 may have been monitoring or had the abiliry to monitor wouldn't 
5 very difficult for me to understand exactly what they were 5 know what l was talking about. 
6 saying, but it appeared to be potentially rel igious rhetoric 6 Q. Now, when you were using this radio you recovered in 
7 and motivation to help them through what was going oo down on 7 Takhteh-Polto monitor the communications that were being 
8 the battlefield. 8 spoken in Arabic on the airfield, did you, in fact, hear 
9 Q. To be clear, do you know who was speaking those words? I 9 numerical substitution code being used? 

10 A. I have no idea who was speaking them. 10 A. We did. 
11 Q. Now. were the conversations or the communications you heard 11 Q. Sittingl1ere today do you remember any of the spcxific 
12 on the radio out in the open or was code used? 12 numbers you heard being used? 
13 A. It was open communications. but they used code in their 13 A. No. 
14 communications. l4 Q. You testified earlier that on December 7 you were involved 
15 Q. All right. What kind of code did you hear used in the 15 in the assauh on the Kandahar airfield. Very briefly describe 
16 cotnmunic.at.ions over the radio you were monitoring in and around 16 what happened during that assault? 
17 November and December 2001. 17 A. Initially, our team and tbe indigenous force t:nlered 
18 A. There was on occasion a simple kind of substirution code 18 through the front gate. There's really only one way to get to 
19 used on the radio. 19 the airfield, and we didn't have a very military educated 
20 Q. What do you mean by that'? What's a simple substitution 20 force, so we really had to kind of go at it as a convey. So as 

21 code? 2 1 we entered the front gate we immediately received enemy lire, 
22 A. Simple substitution would be, you know. you substinttc a 22 and really a gtm battle happened after that. 
23 letter, number, or a different word for something that you 23 Q. Approximately how long did that gun battle last? 
24 really intended to say so that someone else doesn't understand 24 A. It was about an hour before I actually had to leave that 
25 exactly what you are saying in an open communications 25 particular area .• but it was still ongoing when I left. 
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